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SUPREME OOUBT OP APPEALS OF VTRGmiA. 

RICHMOND. 

Stuakt and Others v. Commonwealth.* 

(March 14. 1895.) 

1. Treasubee's Bond — Record — pfea of turn est factum. The qualification of a 

County Treasurer, including the execution of his bond, is made a matter of 
record in the County Court, and imparts such absolute verity that, in an ac- 
tion on said bond, the plea of non est factum cannot be pleaded by the obligors. 
Where the record appears to be regular and complete, it can only be assailed, 
if at all, on the ground of fraud, which must be distinctly charged and 
clearly proved. Vaughn v. Commonwealth, 17 Gratt. 386 ; GalweU v. Common- 
wealth, 17 Gratt. 391, approved. 

2. Treasurer's Bond — County Court Judge — Attorney in fact. The Judge of a 

County Court cannot act as attorney in fact of an obligor to sign his name 
to a bond which is to be given before and approved by said court, and the 
fact that, at the time the power of attorney was given, the obligor knew that 
the attorney was such Judge, is immaterial. 

3. Power of Attorney — Construction. A power of attorney to sign a bond as 

surety for a public officer is to be strictly construed. The attorn^ can do 
nothing except what he is expressly authorized by the instrument to do, and 
when he has once exercised the power he cannot thereafter consent to mate- 
rial alterations in the bond. 

Error to a judgment of the Circuit Court of the City of Richmond, 
rendered April 17, 1894, in a proceeding by motion wherein the Com- 
monwealth was the plaintiff and the plaintiflfe in error the defendants* 

Reversed. 

This was a motion before the Circuit Court of the City of Richmond 
by the Commonwealth against F. C. S. Hunter, Treasurer of King 
George county, and R. H. Stuart and others, sureties on his official 
bond as such Treasurer, to recover a judgment for $3,119.43, with 
interest. 

On the trial of this motion the defendants, severally, filed a num- 
ber of special pleas, all of which were rejected by the Circuit Court. 
This court holds that the following special plea by the defendant, R. 
H. Stuart, should have been received: 

' ' The said defendant comes by his attorneys and craves oyer of said 
supposed writing obligatory, with the condition therein and they are 
read to him in these words: 

*Seported by M. P. Barks, State Beportcr. 
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' ' Which, being read and heard, the said defendant says there is not 
any legal record as to this-defendant, of the said supposed official bond 
of F. C. S. Hunter, as Treasurer of King George county, Va. (in said 
notice for a motion mentioned), in the County Court of said county in 
manner and form as the said Commonwealth of Virginia hath above 
in her said notice for a motion alleged, because this defendant says the 
said C. H. Ashton, who acted in the County Court as his attorney in 
fact and then and there executed and acknowledged the supposed offi- 
cial bond of F. C. S. Hunter as Treasurer of King George county at 
the September term, 1888, of the said County Court of King George 
county, was then and there the judge of said court, presiding at said 
term, and did and performed all these acts before himself as judge and 
as judge also ratified and approved his own action, and passed^ upon 
the sufficiency of said supposed bond. 

And this the defendant is ready to verify." 

Sworn to. 

The other facts sufficiently appear in the opinion of the court. 
R. J. Washington and J. E. Mason, tor the plaintiffs in error. 
R. Taylor Scott, Attorney-General, for the Commonwealth. 
Keith, P., delivered the opinion of the court. 

The Commonwealth of Virginia, through her Attorney-General, 
served a notice in the Circuit Court of the city of Richmond upon 
F. C. S. Hunter, Treasurer of King G«orge county, and George 
Turner, R. H. Stuart, Henry H. Hunter, and F. W. Payne, that on 
June 25, 1892, judgment would be asked for against them for the sum 
of $3,119.42, with interest. 

The parties defendant appeared by counsel, ahd tendered twenty-one 
special pleas, all of which the court rejected. These pleas may be 
gfouped: (1) Varying forms of the plea of non est factum; (2) pleas 
which may be treated as averring fraud in the transaction upon which 
the supposed liability of the defendants rests; and (3) a plea averring 
that R. H. Stuart had constituted C. H. Ashton his attorney in fact to 
sign his name as one of the sureties upon the treasurer's bond; that C. 
H. Ashton was judge of the County Court of King George; that as 
such judge he presMed in the court before which the bond was executed, 
and in which the treasurer qualified; and that he had acted on the oc- 
casion of the execution of the bond and the qualification of the treasurer 
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in the dual capacity of attorney in fact for one of the parties and as 
judge of the court. 

The contention of the Attorney-General, representing the Common- 
wealth, is that the qualification of the treasurer, including the execu- 
tion of his bond, is, by virtue of section 812 of the Code of 1887, made 
matter of record in the County Court, and that this record and me- 
morial of the judge imports "such uncontrollable credit and verity as 
that they admit of no averment, plea, or proof to the contrary;" and 
in support of this proposition cites a number of cases, among them 
Vaughn v. Commonwealth, 17 Gratt. 386, and Galwell v. Comtnnn,- 
wealth, Id. 391. 

This presents a point which was left undisposed of by this court in 
the recent case of Blanton v. Commonwealth (decided at the January 
term), the court in that case not finding it necessary to pass upon it. 
We are of opinion, however, that this contention of the Conunonwealth 
is sustained by the decisions just cited, and by the statute law. See 
section 812, Code of Virginia, 1887. Being a record, it follows thttt 
non ed factum cannot be pleaded; the only plea putting a record in 
issue being that of nul tiel record, which is tried by the production of 
the record itself. Where the record appears to be regular and com- 
plete, it must be assailed, if at all, upon the ground of fraud; and the 
fraud relied on must be clearly and distinctly charged, and established 
by satisfactory proof. We are, therefore, of opinion, that the Circuit 
Court did not err in rejecting the various pleas of non edjadum ofiered 
by the several defendants. 

The case arose out of the following state of facts: F. C. S. Hunter 
had qualified as Treasurer of King George county, and one of the sure- 
ties upon Jiis official bond, E. J. Smith, having moved for counter secur- 
ity, the court directed Hunter to execute a new bond, or have his power 
as treasurer revoked. Thereupon Hunter, with George Turner, F. W. 
Payne, H. H. Hunter, E. L. Hunter, W. A. Rose, and R. H. Stuart, 
by C. H. Ashton, his attorney in fact, acting upon a power of attorney 
under the hand and seal of Stuart, entered into and acknowledged a 
bond in the penalty of $22,000, conditioned according to law. It 
seems that the bond thus executed omitted to provide that any default 
of which the treasbrer might be guilty, or any money for which he 
might become responsible upon the said bond, was to be paid in lawful 
money of the United States, as directed by statute, and not in coupons; 
and, the matter having been brought to the attention of the court by 
its commissioner of accounts, the treasurer, and George Turner, R. H. 
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Stuart, by C. H. Ashton, his attorney in fact, Henry Hunter and F. 
W. Payne, appeared in court at the November term, 1888, of the 
County Court of King George, and reacknowledged the said bond in 
due form of law as their act and deed. 

Comparing the order entered at the November term, 1888, with that 
entered at the September term, 1888, it appears that the bond was not 
reacknowledged by two of the obligors named therein, William A. Rose 
and E. L. Hunter. The power of attorney under which C. H. Asli- 
ton acted is not in the printed record, nor does it appear in the original 
record brought to this court from the county of King George in obedi- 
ence to the subpoena duces tecum heretofore issued. It is to be pre- 
sumed that it was a naked power of attorney, authorizing C. H. Ash- 
ton to sign the name of R. H. Stuart to the bond of F. C. S. Hunter 
as treasurer of King George county. It may also fairly be presumed 
that, as is usual in such cases, the bond had been made up before the 
term of the court at which it was to be executed; that the sureties 
knew with whom their responsibility was to be shared ; and that they 
consented to be bound as parties to a bond which contained the names 
of those who, when the bond came to be executed, in point of fact 
signed it. In other words, that R. H. Stuart, in constituting C. H. 
Ashton his attorney in fact, contemplated assuming a liability which 
was to be shared with F. W. Payne, George Turner, H. H. Hunter, 
W. A. Rose and E. L. Hunter. It nowhere appears that Stuart had 
any knowledge of what took place at the November term of the County 
Court, or that he knew, or had any means of knowing, that two of the 
names which appeared upon the bond as executed at the September 
term had beer stricken from it, and the number of the sureties reduced 
from six to four. 

Now, these facts place Judge Ashton in a position which it was im- 
possible for him with propriety to occupy. We do not for a moment 
suppose that he was guilty of any intentional wrong, or that he would, 
under any circumstances, purposely do anything unbecoming a jiidicial 
officer, but we conceive it to be necessary that the administration of 
justice shall be free from the slightest appearance or suspicion of im- 
propriety, and we can but think that, to act as attorney in fact with 
respect to a transaction pending before his own court, in which he was 
called upon to pass judicially upon the sufficiency of his own creden- 
tials as attorney, and to execute an instrument by virtue of his position 
as attorney which he was then to establish as a memorial and a record 
importing absolute verity as to all parties concerned, in his capacity as 
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judge, was the attempt upon his part to discharge functions absolutely 
antagonistic and wholly irreconcilable. It is not enough that in the 
particular transaction there is no suggestion, and cam be none, of any 
improper motive or act. We cannot sanction a practice which could 
by possibility be drawn into a precedent, and which might or could 
render the judiciary of the State the objects of suspicion and of criti- 
cism, and tend to impair public confidence in their utter and complete 
personal dissociation from the subject-matter of their official action. 
Not only was he called upon as judge to pass upon his authority to act 
at the September term, when he accepted the original bond with six 
names upon it, — which is presumably the only bond his principal had 
ever contemplated signing, — ^but, continuing to act upon the authority 
of that power, he appears before himself at the November term, and 
reacknowledges that bond, and thus increases the liability of his prin- 
cipal, without his knowledge or consent, interpreting as judge his 
power as attorney, greatly to the injury and disadvantage of his prin- 
cipal. The whole force and effect of this record rests upon what was 
done at that November term. Strike that out, and the case of the 
Commonwealth falls with it. There is no suggestion of more than one 
power of attorney, and that a naked power to sign a name to a bond 
already agreed upon by the parties ; and there is no intimation that 
Stuart had the slightest suspicion, or reason to suspect, that anything 
was to be done at the November term altering his liability, or in any 
way afiiecting his interest. It seems to be just here that the Common- 
wealth is in a dilemma. If Judge Ashton was acting in a merely 
mirmterial capacity, as is contended by the defendants, then the plea 
of non est factum could be made to the bond ; if acting in a judicial 
capacity, his- action would be obnoxious to the objection just pointed 
out. It is not a question as to who may be an agent or attorney in 
fact. Without doubt Judge Ashton was under no disqualification to 
act as agent for the defendant, but, having accepted the agency, he 
was thereby rendered incompetent to act as judge. Having accepted 
that agency, was he competent to sit in judgment upon the sufficiency 
of his credentials as agent, and upon the extent and scope of the 
powers with which he had been clothed as agent ? We think he could 
not, and we do not doubt that, though this ruling may eventuate in 
the loss of this debt to the Commonwealth, it is far better that such a 
loss should be suffered than that any of the rules and principles estab- 
lished in order to secure absolute purity in the administration of jus- 
tice should suffer any impairment. 
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The Attorney-General contends that Stuart knew that C. H. Ashton 
was judge of the County Court of King George, and is, therefore, to be 
considered as having waived his objection to him on that account. The 
answer seems to be twofold : 

First. There is no such express or implied waiver to be inferred from 
the circumstances. Stuart had, on the contrary, every reason to ex- 
pect that the action of his attorney would conform to all the require- 
ments of the law, and transcend it in no particular. The waiver or 
estoppel claimed by the Commonwealth must rest upon the idea that 
Stuart selected his agent knowing that he was judge of the County 
Court, and, as such, charged by law with the duty of presiding in the 
court before which the treasurer would give bond and qualify; and 
must, therefore, be held to have assented in advance to his acting in 
the dual capacity of agent and judge. Grant this to be true, for the 
sake of argument, can it be held to extend beyond the act of signing 
the bond at the September term of the court, when a bond with six 
sureties was executed and received and accepted by the Commonwealth ? 
Can it be that a naked power of attorney to perform a single act could 
be construed as creating a continuing agency, by which the agent could 
assent to the most material alteration in the instrument as theretofore 
executed by him, reducing the number of sureties from six to four, and 
by his reacknowledgment bind his principal without his knowledge or 
consent to the instrument in its changed condition ? Such a power as 
we are considering is to be strictly construed. The agent can do noth- 
ing which he is not expressly authorized to do by the instrument which 
is the exclusive source of his authority to act at all. If this be true in 
every case, even though the constitutent who creates the agency may be 
the beneficial party to the transaction with respect to which he is to 
become bound, how much more strictness should be observed by an 
agent acting for one who is to be bound as surety only, and wh© is 1;o 
reap no profit or advantage from the obligation which he assumes. As 
the occasion then demanded the utmost strictness in the exercise of the 
power conferred by Stuart, and as he could not, by possibility, have 
contemplated, when he gave the power of attorney in August, that the 
bond which he authorized his agent to sign in September would be ma- 
terially altered and reacknowledged in November, he cannot be deemed 
to have conferred the authority upon his agent to make such reac- 
knowledgment or alteration, or be held to have waived or to be estopped 
from making any lawful objection thereto. Therefore, to repeat my- 
self on this point, even though the waiver or estoppel might apply to 
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the execution of the bond in September, on the ground that he must 
have contemplated what then occurred (which I by no means admit), 
it does not apply to what took place in November, for nothing short of 
prophetic vision could have enabled Stuart to foresee the situation which 
then existed. Without knowledge, there can in this case be no waiver 
or estoppel; and in this instance knowledge was impossible. 

Second. We do not place our decision wholly or chiefly upon any 
ground of objection which the parties could have waived, but rest it 
broadly and firmly upon the proposition that it would be contrary to 
public policy to sanction what we have here condemned. 

In conclusion, we are of opinion that the Circuit Court did not err in 
rejecting the several pleas of non est factum. 

As to the pleas in which it is averred that a fraud was practiced on 
the defendants, we are of opinion that, should the defendants at any 
future trial rely upon that defense, it can be better presented in more 
carefully-prepared pleas. 

And, lastly, we are of opinion that the plea of R. H. Stuart, marked 
" Y," should have been admitted. 

The case must therefore be reversed, and remanded for a new trial 
with leave to the defendants, or any of them, to file such additional 
pleas aa may be consistent with the views herein expressed. 

Reversed. 



By the Editor. — ^The cases of Dams v. Beodey, 75 Va. 491, and Bowden v. 
Parrish, 86 Va. 67 (though not cited), were decided upon the same principle on 
which Stuart v. Commommalth is rested by the court ; and that is, that no man can 
be a judge in his own cause. See also, to the same efiect, note to Withers v. Baird, 
32 Am. Dec. on p. 757, and cases there cited. 

It may well be doubted whether SmiOi t>. Mayo, 83 Va. 910, can be reconciled 
with these cases. There a clerk took his man confession of judgment in his office, 
and it was held that it was valid. 

It had been decided in Datris v. Beadey that he could not take his own acknowl- 
edgment of a deed, certify the same, and admit the deed to record. It would 
seem, o fortiori, that he could not take his mim confession of judgment ; for such 
confession b but an acknowledgement on record taken before and entered by him. 

The court, in its opinion, relies upon the statute allowing confession of judg- 
ment in the clerk's oflSce as taking the case out of the operation of the rule Itdd 
down in the other cases. Sed quaere de hoc. 



